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PATE III, Administrative Patent Judge. 

DECISION ON APPEAL 



STATEMENT OF CASE 
Appellants appeal under 35 U.S.C. § 134 from a rejection of claims 
1-3, 5-7, 9, 11, 12, 14, 15, 19-21, 23-25, and 31. We have jurisdiction under 
35 U.S.C. § 6(b). 
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The claims are directed to an absorbent article having an absorbent 
element comprised of a polymeric base having particles of water-insoluble 
water swellable absorbent material dispersed therein, wherein the absorbent 
element is configured in a plurality of unattached spaced-apart zones where 
the distance between the zones is between 0.5 mm and 10 mm. 

Claim 1, reproduced below, is illustrative of the claimed subject 
matter: 

1. An absorbent article comprising 

- a topsheet 

- a backsheet 

- and an absorbent element positioned between the 
topsheet and the backsheet, said absorbent element comprising 
a fluid storage layer comprising a liquid absorbent 
thermoplastic composition which comprises a polymeric base 
material having particles of water-insoluble water swellable 
absorbent material dispersed therein, the liquid absorbent 
thermoplastic composition has a total absorption capacity of at 
least 2 grams per gram and is configured in a plurality of 
unattached spaced apart zones, wherein immediately adjacent 
unattached spaced apart zones are spaced apart from each other 
by a distance between 0.5 mm and 10 mm 

REFERENCES 

The prior art relied upon by the Examiner in rejecting the claims on 
appeal is: 

Luizzi EP 1013291 Al Jun. 28, 2000 

REJECTION 

Claims 1-3, 5-7, 9, 11, 12, 14, 15, 19-21, 23-25 and31 stand rejected 
under 35 U.S.C. § 103(a) as being unpatentable over Luizzi. Ans. 3. 
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FINDINGS OF FACT 
Luizzi discloses an absorbent article with the topsheet 10 and a 
backsheet 20. See para. [0022]. An absorbent element is disposed between 
the topsheet and backsheet. Id. The absorbent element is attached via an 
adhesive 40 comprising a polymeric base having particles of water- 
insoluble water swellable absorbent material dispersed therein. The liquid 
absorbing material 40 is disposed in a pattern coated absorbency zone 50. 
Id. In the embodiment of figure 1, the absorbency zone 50 appears to be a 
singular rectangular element. Thus, the Figure 1 embodiment does not 
apparently disclose spaced apart zones. The Examiner states that Figure 3 
discloses a pattern of spaced apart zones at 350. We are in agreement with 
the Appellant that this embodiment is directed to a rectangular patch or 
single zone of polymeric material. However, it is clear that the embodiment 
illustrated in Figures 6 and 7 is directed to a multiline coating of the 
polymeric material. See para. [0025]. Therefore, the Examiner has a basis 
for stating that Luizzi discloses an absorbent article with a polymeric 
absorbent element disposed in separate zones. 

ANALYSIS 

The Examiner admits that Luizzi does not explicitly teach the distance 
that the zones are separated from one another. See answer page 3, 11. 17-18. 
The Examiner goes on to determine that the separation between the zones is 
a result effective variable, and that it would have been obvious to one of 
ordinary skill to modify the article such that the zones had the separation 
claimed. The Examiner cites In re Boesch, 617 F.2d 272, 276 (CCPA 1980). 

In In re Aller, 220 F.2d 454, 456 (CCPA 1955), the Court of Customs 
and Patent Appeals "set out the rule that the discovery of an optimum value 
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of a variable in a known process is normally obvious." In re Antonie, 559 
F.2d, 618, 620 (CCPA 1977). Exceptions to this general rule include 
situations where the parameter optimized was not recognized to be a result 
effective variable, In re Antonie, 559 F.2d at 621, and where the results of 
optimizing a variable, which was known to be result effective, were 
unexpectedly good, In re Waymouth, 499 F.2d 1273, 1276 (CCPA 1974). 

As we understand the rejection it is that the lines of adhesive in Luizzi 
are spaced apart based on the strength of adhesion desired, and for some 
desired adhesions, the zones of adhesive, which correspond to Appellants' 
claimed polymeric base with swellable particles, would be spaced apart by 
distances in Appellant's claimed range. According to this line of reasoning, 
for some desired adhesions, the article constructed according to the Luizzi 
disclosure is indistinguishable from the article claimed by Appellants. 

We are of the view that the spacing of the multiline zones of adhesive is 
a result effective variable for the recognized result of adhering the elements 
of the pad together. However, the Luizzi reference does not give any 
guidance as to the desirable spacing of the adhesive. Therefore, it is 
speculation on the part of the Examiner to state in the first instance that the 
spacing of the multiline zones of absorbent element in Luizzi, even if a 
result effective variable, would fall in the range of the separation of zones as 
claimed. Therefore, we cannot agree with the Examiner that the result- 
effective-variable nature of the separation of the multilines of adhesive 
would necessarily result in an article that would have been indistinguishable 
from the article claimed. Accordingly, the rejection of all claims on appeal is 
reversed. 
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No time period for taking any subsequent action in connection with 
this appeal may be extended under 37 C.F.R. § 1.136(a). See 37 C.F.R. 
§ 1.136(a)(l)(iv) (2009). 

REVERSED 

Vsh 
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